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and the one before him seems to us 
rather fanciful than real. He said, "In 
these cases * * * the partnership was 
in no instance formed * * * for a traf- 
fic which the law made a crime and a 
nuisance, the distinction between en- 
forcing the execution of an illegal act 
and the distribution of the realized 
profits of the act, made use of in those 
cases to do justice between the parties 
is obviously not to be regarded as one 
of universal or general application. It 
seems needless to say that it cannot be 
invoked to apportion among criminals 
the gains resulting from their crimes." 
In Gregory v. Wilson, 7 Vroom 315 
(1873), two real estate brokers had an 
agreement that for any customer fur- 
nished by the plaintiff to the defendant, 
for whom the latter should procure a 
loan, the commissions should be equally 
divided. The defendant procured a loan 
for such a customer, and received from 
him a commission, at a rate above that 
allowed by law. The plaintiff brought 
action for one-half the said commission. 
Beaslbt, C. J., after reviewing the 
authorities and stating the distinction 
as laid down in Farmer v. Russell, and 
cases of that class, said: "Now it ap- 
pears to me evident that this is extend- 
ing the rule to the very verge of im- 
policy. * * * Nor is the suggestion 
made in some of the opinions very re- 
assuring or satisfactory, that in these 



cases the transaction alleged to be ille- 
gal is completed and closed, and is not 
in any manner to be affected by what 
the court is asked to do between the 
parties, because it is impossible to over- 
look the circumstance, that if the law 
lends its aid to the transmission of the 
gains of the misdeed, the doing of the 
offence is facilitated for the future. 
Until the money, which is the wages 
of the ill-doing, has come into the hands 
of the several delinquents, the illegal 
transaction, so far as they are concern- 
ed, is not closed." While the review 
will show the greater number of de- 
cisions in favor of the distinction taken, 
it seems to us that the sounder and bet- 
ter law is to be found in the New Jersey 
case. 

As to one other argument in the 
principal case, that the plaintiff should 
be allowed to recover by way of in- 
demnity against his liability for claim, 
which the persons from whom his part- 
ner made fraudulent gains might bring 
against him, the court well remarks: 
"Relief in such a case should not go 
in advance of harm." The law would 
seem settled that the right to contribu- 
tion does not exist until actual pay- 
ment: Cutmnings v. Hachley, 8 Johns. 
202 ; Maxwell v. Jamison, 2 B. & A. 
51 ; Tolman v. Smyths, 3 W. N. C. 
169 ; Parsons on Partnership 287. 

H. Bcdd, Jk. 



Appellate Court, Second District of Illinois. 

WILLIAM WILSON et al. v. PHILIP CONLIN. 

Where a park association offered a purse to be divided into four parts, to be 
given to the winning horses, according to their degree of speed, in a race to be run 
under certain regulations imposed by the association, one of which required all 
persons desiring to enter horses to compete for the prize, to pay an entrance-fee 
equal to ten per cent, on the whole sum to be given ; and defendant entered his 
horse to participate in the race for the purpose of winning the purse, and executed 
his promissory note to the treasurer of the association for the entrance-fee, but 
failing to win the prize, refused to pay the note : Held, that this was not a gaming 
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transaction wi hin the meaning of the statute of 1845, declaring void all promises, 
notes, bills, &c, made upon a gaming consideration ; that there was nothing 
illegal in the transaction, and that defendant was liable upon the note. 

Appeal from La Salle county. 

The opinion of the court was delivered by 

Sibley, J. — The facts argued on in this case are, that the Earl- 
ville Park Association offered a purse of $600, divided into four 
parts, to be given to the winning horses, according to their degree of 
speed, in a three-minutes race, to be run under certain regulations 
imposed by the association. 

One of its rules required all persons desiring to enter horses to 
compete for the prize, to pay an entrance-fee equal to ten per cent, 
on the whole sum to be given. Appellee was permitted by the 
association to enter his horse, "La Salle," to participate in the race 
for the purpose of winning the purse. In consideration of that 
permission he executed to the treasurer of the association his 
promissory note as follows : — 

" $60.00. La Salle, August 18th 1873. Eight months after date, 
I promise to pay to the order of Charles M. Smith, Esq., treasurer, 
sixty dollars, at his office, value received, with interest at ten per 
cent, per annum. Philip Conlin." 

This note was endorsed bona fide to the appellants, before it 
became due, for a valuable consideration paid by them. Conlin 
having failed to win the prize, or any portion of it, refused to pay 
the note. Suit was instituted before a justice of the peace to 
recover the amount of it, and the cause taken to the Circuit Court 
of La Salle county, where a judgment was rendered in his favor, 
from which the appellants appealed to this court. The only ques- 
tion to be determined is, whether the note was taken in violation 
of the statute of 1845, then in force, which reads that "all pro- 
mises, notes, bills, bonds, covenants, contracts, agreements, judg- 
ments, mortgages, or other securities or conveyances, made, given, 
granted, drawn, or entered into, or executed by, any person or per- 
sons, whatsoever, where the whole or any part of the consideration 
thereof shall be for any money, property, or other valuable thing, 
won by any gaming or playing at cards, dice or any other game or 
games, or by betting on the side or hands of any person gaming, or 
for the reimbursing, or paying any money or property, knowingly 
lent or advanced at the time and place of such play to any person 
so gaming or betting, or that shall during such play, so play or bet, 
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shall be void and of no effect." If this was a gaming transaction 
within the meaning of the statute, then the note was void, and the 
judgment of the Circuit Court correct. 

Gaming is usually defined to be an act done by which something 
is hazarded on the event of a contest or issue. The association cer- 
tainly did not hazard anything by merely receiving an entrance- 
fee. Nor could the simple offer of a premium to the swiftest horse, 
be converted into a stake that in anywise depended upon the result 
of the race. If so, a prize offered for the finest animal, the hand- 
somest baby, or the greatest production of intellectual effort, would 
render the offer liable to the penalties of the statute. 

Such a construction must tend to discourage all rivalry in art, in 
science, in the products of the soil, and the improvement in the 
various breeds known to the animal kingdom. This construction 
could not have been intended by the legislature. 

To require a fee in advance for the privilege of being admitted to 
contest for the prize, is no more a gambling process than the offer 
of a prize to the winning party. There is nothing staked upon the 
result of a future contingency. The amount to be paid is fixed, 
and not in any event to be returned, increased or diminished. The 
law does not prohibit the trial of speed any more than the trial of 
strength in an animal. Moreover, the person who might pay the 
entrance-fee, was under no obligation to engage in the race. How 
could the association know his object in procuring a right of entry, 
whether it was merely for the purpose of exhibiting the animal on 
the ground, or put him to a trial of speed? It simply demanded a 
fee before the horse could enter, and left the owner to determine 
what course he would afterward pursue. Or even whether he would 
avail at all of the privilege purchased, was a matter in which the 
association had no concern. On the payment of the entrance-fee, 
or the execution of a note taken in lieu of the money, the whole 
business was completed, and nothing left depending upon the hap- 
pening of an event, or the trial of an issue. The prize-money was 
to be paid to the successful party, but the amount was certain, and 
did not depend at all on the number of entrances. Therefore the 
entrance-fee had no direct connection with the payment of the prize- 
money. It was decided in Applegarth v. Oolley, 10 Mees. & 
Wels. 723, that a sum of money advanced by a third person as a 
premium to encourage horse-racing was not a wager, and the 
deposit could be recovered in a suit by the successful party. The 
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association in this case was not, in the strict sense of the word, a 
party engaged in the racing. It had no horse entered for the pur- 
pose, and none was run, or proposed to be run, on its account. 
Therefore, being entirely indifferent as to the result, it occupied the 
position of a third party to those engaged in running their horses. 
It is said in Smith v. Alvord, a case decided by the Marion Superior 
Court, Ind., furnished by counsel of appellants, which decision has 
since been affirmed by the Supreme Court of that state, not yet 
reported, 1 that " the distinction between the offering a premium by 
a third person to the successful one of several contestants, and a bet 
between such contestants is obvious. In the former case, the per- 
son who offers the premium stakes nothing. In other words, his 
liability to pay does not depend upon any contingency. He binds 
himself absolutely to pay to one or the other of the contestants 
a certain amount, no matter how the contest may be decided. 
Although it may be uncertain to whom he will have it to pay ; it 
is certain he will have it to pay to one or the other. There is 
nothing illegal in this, so long as the contest for which the premium 
is offered is not in itself unlawful." The case instanced by the 
counsel for appellee of the game of keno, where a number of per- 
sons each pay into the banker a given sum of money, the amount to 
be won back by any of them being dependent upon the vagaries of 
the machinery operated by the banker, presents, it is believed 
(although we are unacquainted with the game), quite a different case 
from the one before us. So, in respect to that of a given number 
of persons desiring to organize a horse-race, each one to stake a 
certain amount, and if one of them were to execute a note to the 
stakeholder for his stake, could the stakeholder recover in an action 
upon the note ? It may be answered that if the stake was so placed 
for the purpose of being transferred upon the happening of a future 
contingency, the arrangement would contain one of the main 
ingredients of gaming. Indeed, the very idea of stakeholder 
implies one who holds a deposit, to be disposed of according to the 
result of a future occurrence, which doubtless comes within the 
provision of the statute. The case of Mosher v. Griff en et ah, 51 
111. 184, the only one referred to by appellee as opposed to the view 
here expressed, arose on a claim made by the plaintiff for services 
rendered in fitting a mare for a race on which money had been bet, 
and also board and shoeing of the animal. The court said that 
the training of the mare "we suppose was for the purpose of 

1 This case will be found in 7 Reporter 396. 



494 



WILSON v. CONLIN. 



gaming," and yet reversed the cause, for the reason that the court 
below refused to allow the plaintiff his claim for board and shoe- 
ing; a distinction not less refined than that we have attempted to 
draw between the Earlville Park Association in receiving an 
entrance-fee, and offering a reward to the successful horse, and a 
person betting on the result of the race to be run. 

For the reasons indicated, the judgment of the Circuit Court is 
reversed and the cause remanded. Judgment affirmed. 



At the common law contracts by way 
of gaming or wagering were not, as 
such, unlawful ; and an act of gaming 
not prohibited by statute is not in gen- 
eral indictable : Smith on Contracts 
*245 ; Bish. on Stat. Crimes, (S 846 ; 1 
Bish. dim. Law, 6th ed., \ 504, 1135 ; 
Bell v. Norwich, 3 Py. 254 b. ; Case of 
Monopolies, 11 Co. 84, 87 b. ; West v. 
Commonwealth, 3 J. J. Marsh. 641 ; Peo- 
ple v. Sergeant, 8 Cow. 139; State v. 
Cotton, 6 Tex. 425; United States v. 
Milburn, 4 Cr. C. C. 719 ; Reg. v. Ash- 
ton, 1 E. & B. 286. 

Some of the state courts, in their de- 
cisions upon the subject of wagers, go 
so far as to hold that wagers upon the 
result of a horse-race are legal, and may 
be collected by action at law : Grayson v. 
Whatley, 15 La. Ann. 525 ; Dunmanv. 
Strother, 1 Tex. 89 ; McElroy v. Car- 
michael, 6 Id. 454 ; Kirklatid v. Randon, 
8 Id. 10 ; Barret v. Hampton, 2 Brev. 
226. See also, Ross v. Green, 4 Harr. 
308 ; Wheeler v. Friend, 22 Tex. 683. 

The contrary view has, however, been 
taken in other states, and in many of 
the states statutes have been enacted for 
the purpose of controlling or prohibit- 
ing both racing and wagers. See Wil- 
kinson v. Tousley, 16 Minn. 299 ; Hasket 
v. Wootan, 1 Nott & McC. 180 ; Gibbons 
v. Gouverneur, 1 Den. 170; Van Val- 
kenburg, v. Torrey, 7 Co wen 252 ; Lewis 
v. Litllefield, 15 Me. 233 ; Ellis v. Beale, 
18 Id. 337 ; Watson v. State, 3 Ind. 
123 ; Myers v. State, 3 Sneed 98 ; Huff 
v. State, 2 Swan 279 ; State v. Posey, 
1 Humph. 384 ; State v. Blackburn, 2 



Cold. 235 ; McLain v. Huffman, 30 
Ark. 428 ; McKean v. Caherty, 1 Hall 
300 ; Bledsoe v. Thompson, 6 Rich. Law 
44. 

Gaming is, in many of the states, 
prohibited by statutes more or less strin- 
gent in their character, and the question 
arises whether a horse-race is a game 
within the meaning of these statutes ; 
and upon this question the cases will not 
be found to be entirely harmonious. 

In the State v. Smith, Meigs 99, the 
Supreme Court of Tennessee defined 
gaming to be " any contest or cause of 
action, commenced or prosecuted in con- 
sequence of a bet or wager, or with a 
view to determine the bet or wager, 
upon the event of such contest or ac- 
tion." See also, Harrison v. The State, 
4 Cold. 195, where running a horse-race 
on a public road, when there was no bet 
or wager, although made substantive 
offence by statute, was not considered 
gaming. See also, Bish. on Stat. 
Crimes, \ 857 ; Tatman v. Strader, 23 
111. 493, as to the meaning of the word, 
"gaming." 

Where "games of chance," "gamb- 
ling devices," "games of hazard or 
skill," &c, are prohibited by statute, 
horse-racing, if not specified in the 
statute, has been held not to be prohib- 
ited by the use of such terms ; Harless 
v. United States, 1 Morris 169 ; State v. 
Hayden, 31 Mo. 35 ; State v. Rorie, 23 
Ark. 726 ; Commonwealth v. Shelton, 8 
Gratt. 592. See also Bish. Stat. Crimes, 
\l 862, 872, 873. 
In Harless v. United States, supra, 
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which was an indictment for betting on 
the result of a horse-race, it was held 
that horse-racing was not a game of 
chance. 

In State v. Hayden, supra, which was 
an indictment for betting " upon a cer- 
tain gambling device commonly called 
a horse-race," it was held that a horse- 
race was not a gambling device, within 
the meaning of the statute, and that 
Shropshire v. Glascock, 4 Mo. 536, below 
referred to, was not applicable. See 
also McElroy v. Carmichael, supra, to 
the same effect. 

In State v. Eorie, supra, Rorie and 
others were indicted for betting at a 
"certain game of hazard commonly 
called a horse-race," and the court 
were of the opinion that horse-racing 
was neither a " game of hazard or skill," 
within the meaning of the statute pro- 
hibiting such games "played," &c, 
however vicious betting at such sports 
might be. 

In Shelton's Case, supra, the defend- 
ant was indicted for betting on a horse- 
race, under a statute providing that 
" any free person who at any ordinary, 
race-field or public place, shall play at 
any game whatever, except bowls, chess, 
backgammon, draughts, or any licensed 
game, or bet on the hands or sides of 
others who do play, shall be punished," 
&c. ; and it was held that a horse-race 
was not playing at a game, so that bet- 
ting upon the race was a betting on the 
hands or sides of others who do play. 

Most of the decisions above cited seem 
to have been influenced by the peculiar 
expressions contained in the statutes 
which they construe, and seem to be op- 
posed by other equally well-considered 
cases. 

Horse-racing and foot-racing were 
held to be embraced within the statute 
of 9 Anne, c. 14, " for the better pre- 
venting excessive and deceitful gam- 
ing." 

In Blaxton v. Pye, 2 Wils. 309, which 
was an action upon a wager upon a 



horse-race, the court said "they ought 
to extend the statute of 9 Anne to pre- 
vent excessive betting upon all sports as 
well as games ; and that although horse- 
racing is not mentioned in that statute, 
yet it is within the general words other 
game or games, as in the case of Good- 
burn v. Marley, 2 Stra. 1159." But 
as observed by English, C. J., in 
State v. Rorie, supra, it seems that the 
statute of 9 Anne was construed in 
connection with the preceding statute 
of 16 Car. 2, c. 7, in which horse- 
racing, foot-racing, &c, were expressly 
mentioned (see, also, Lynall v. Long- 
botham, 2 Wils. 36, followed by Brown 
v. Berkeley, Cowp. 281); so that the 
authority of these cases may not per- 
haps be considered conclusive upon the 
question. With reference to this point, 
however, Caton, C. J., in Tatman v. 
Strader, 23 Ills. 493, says that " a care- 
ful consideration of those decisions will 
show that this [the point that the two 
statutes were construed together] is 
thrown in rather as a make-weight in 
the argument than as the basis of the 
decisions, and those cases were so de- 
cided because the 9 Anne makes all bets 
upon games void ;" and he cites Clayton 
v. Jennings, 2 W. Black. 706, as over- 
throwing the argument. Certain it is, 
that with the exception of the case of 
State v. Eorie, supra, the English cases 
above cited seem in all the American 
cases considering this question to be re- 
garded as authority for the proposition 
that horse-races are games irrespective 
of the statute of 16 Car. 2, c. 7. 

In Shropshire v. Glascock, 4 Mo. 536 
it was held, citing Lijndell v. Longbothom, 
and Goodburn v. Marley, supra, that 
horse-racing was a game within the 
meaning of Rev. Laws of 1825, 409, 
(which is copied after the stat. of 9 
Anne), enacting "that all promises, 
notes, bills, bonds, &c., made or en- 
tered into by any person, where the 
whole or any part of the consideration 
thereof, shall be money, &c, won by 
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gaming, or playing at cards, dice, or 
any game or games, shall be void and 
of no effect." The action in this case 
was upon a bond given to secure a for- 
feiture in case either party should refuse 
to run the race. Shropshire v. Glas- 
cock, was followed by Boynton v. Curie, 
4 Mo. 599, which involved precisely the 
same point, the note sued on being 
given as a forfeiture. 

In Ellis v. Beale, 18 Me. 337, which 
was an action to recover back money 
lost at gaining, being a wager of $50 
on the result of a trial of speed of plain- 
tiffs and defendant's horses, it was held 
that horse-racing or horse-trotting was 
a game within the statute of 1821, c. 18, 
" to prevent gaming for money or other 
property," and that money lost by bet- 
ting upon the speed of horses in a trot- 
ting-match might be recovered back. 
Cards and dice were expressly named in 
this statute, but not horse or foot-races. 
The words " any other game" were, 
however, considered sufficiently broad 
to embrace horse-racing, which the court 
considered within all the mischiefs which 
render gaming unlawful. To the same 
effect, see Tatman v. Strader, 23 111. 
493, a decision upon the Illinois sta- 
tute, which is a substantial copy of 9 
Anne, c. 14, s. 1. See also, Moshier v. 
Griffin, 51 111. 184. 

In Cheesum v. State, 8 Blackf. 332, a 
horse-race was held to be a game within 
sect. 42, p. 993, R. S. 1843, which pro- 
vides that " any person legally called to 
give evidence against another for gam- 
ing shall be deemed a competent wit- 
ness to prove such gaming, although 
such person may have been concerned 
as a party ; and may be compelled to 
testify as in the case of other wit- 
nesses." 

In Wade v. Deming, 9 Ind. 35, which 
was an action to recover money bet and 
lost on a horse-race, it was held that 
betting on a horse-race was betting on a 
game within the meaning of sect. 2, R. 
S., p. 305, which enacted that money 



lost by betting on any game, &c, may, 
within six months next following, be 
recovered by suit, &c. Stuakt, J. , in 
this case, said: "The principal point 
in this case turns on the word ' game' 
as used in the statute. It is insisted 
that a horse-race is not a game within 
the meaning of that act : 1 R. S., supra. 
The idea of a 'game of horse-race' is 
ridiculed, without a just appreciation, 
perhaps, of the purpose of all such en- 
actments. It seems obvious that the 
same vicious principle runs through all 
bets, whether they be upon a horse-race, 
or upon cards, or any other undeter- 
mined event. It is not the race or the 
play that the legislature is aiming at, 
but the betting for money or other val- 
uables. In 3 Stark. 1, Abbott, C. J., 
says, games, whether of skill or of 
chance, are within the English statutes, 
and that it is the playing for money 
which makes them unlawful. If feats of 
skill are games within the statute, feats 
of strength or of speed must be equally 
games within the same statute. Aside 
from the awkward phraseology, and re- 
garded on principle only, it is not easy 
to distinguish a game of horse-race from 
a game of cards, or a bet on the one 
from a bet on the other. Both are 
clearly within the same mischief." 

Notwithstanding nearly all the above 
cases cite as authority, or follow cases 
which do cite as authority, for the rule 
therein adopted, some one or more of 
the above-cited English cases, it is 
believed that by the weight of American 
authority, where "gaming" simply is 
prohibited by the statute, and where the 
decision is not influenced by peculiar 
expressions used in the statute indi- 
cating a contrary intent, a horse-race 
is a game, within the meaning of the 
statutes upon this subject. 

A bet or wager, however, as already 
stated, seems to constitute an essential 
element of gaming, and a distinction 
may properly be taken between a wager 
upon the result of a horse-race, and a 
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premium offered by an association or 
individual, as in the principal case, for 
the purpose of increasing the speed of 
horses, which is a lawful object. The 
purpose of the association being law- 
ful, the fact that third parties bet 
upon the result of the race can not, as 
it seems, change the result, when the 
association offering the prize is not privy 
to such betting. See Cain v. McHarry, 
2 Bush 263, where Robertson, J., 
says that although a race-course is'char- 
tered for the expressed purpose of racing, 
yet, while it thus encourages racing, it 
does not legalize betting, which is not 
necessary for the effectuation of its pur- 
pose and is forbidden by the general 
law. 

The case of Ahord v. Smith, refer- 
red to by the court in the principal case, 
and which will be found in 7 Reporter 
396, was an action by the appellee 
against the appellants to recover a pre- 
mium offered by them as the Indianap- 
olis Trotting Association, to the owner 
of the horse that should make the 
second best time in a trotting-match on 
the appellant's track. Biddle, J., 
delivering the opinion of the court said : 
" Nor do the facts alleged show a wager 
or bet. There is a clear distinction be- 
tween a wager or a bet, and a premium 
or reward. In a wager or a bet there 
must be two parties, and it is known 
before the chance or uncertain event 
upon which it is laid, is accomplished, 
who the parties are which must either 



lose or win. In a premium or reward, 
there is but one party until the act or 
thing or purpose for which it is offered 
has been accomplished. A premium is 
a reward or recompense for some act 
done ; a wager is a stake upon an 
uncertain event ; in a premium it is 
known who is to give before the event ; 
in a wager it is not known till after 
the event. The two need not be con- 
founded. Nor can we see anything 
unlawful or against public policy is such 
a case. Under our statutes (1 R. S. 
1876, 48) encouraging agriculture and 
authorizing public fairs, premiums are 
offered for the best draught-horse, trot- 
ting-horse, &c. These premiums cer- 
tainly are not wagers. As well might 
an insurance policy be called a wager, 
because it is to be paid on an uncertain 
event, as to call a premium a wager, 
because we do not know who will be 
entitled to it, until the event happens. 
We can see no difference in principle 
between a premium offered by an au- 
thorized corporation and one offered by 
a partnership. Neither are wagers, nor 
are they unlawful." 

The ease of Ahord v. Smith, and the 
principal case, are the only two cases 
that have come to the writer's notice 
upon the questions directly involved in 
those cases, and being clearly correct in 
principle will, it is believed, settle the 
law upon the point involved. 

Marshall D. Ewell. 

Chicago, July 20th 1879. 



United States Circuit Court, Eastern District of Missouri. 
WILLIAM R. GAUSE v. CITY OF CLARKSVILLE. 

Whether a municipal corporation possesses the power to borrow money and to 
issue negotiable securities therefor, depends upon the construction of its charter 
and the legislation of the state applicable to it. 

It has no incidental or inherent authority under the usual grants of municipal 
powers as a means of discharging its ordinary municipal functions. Such author- 
ity may be inferred from special and extraordinary powers, which require the 
expenditure of unusual sums of money, when it is usual to execute such powers 
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